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.
BACKGROUND
Trid inthisaction, brought by plaintiff Richard Boeken (Boeken) against defendant Philip Morris
Incorporated (Philip Morris), commenced before ajury on March 19, 2001 and concluded on June 6,
2001 whenthejury returned averdict of $5,539,127 in compensatory damages and $3 billion in punitive
damages. Philip Morris now moves for anew trial under CCP 8657 and, alternatively, for judgment

notwithstanding the verdict pursuant to CCP 8629.
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.
MOTION FOR A NEW TRIAL
1. Punitive Damages.

Trid courtsmugt, under Cdifornialaw, remit and/or grant mationsfor new triasin punitive damage
cases where the amount of ajury award is excessive as ameatter of law. Neal v. FarmersIns. Exchange
(1978) 21 Cadl. 3d 910. Tria courtsSit "not in an appellate capacity but as an independent trier of fact"
when evduating clamsthat punitive damage avards are excessive. 1d. 933. If the entire record, including
reasonable inferencestherefrom, reved s an excessve award, tria courts havea"duty to grant anew trid,"
Ticev. Kaiser Co. (1951) 102 Cal. App. 2d 44, 46.

To determinewhether apunitive damage award satisfies Cdiforniaslega requirements, this Court
must eva uate, three primary factors: (1) the relationship between punitive and compensatory damages
awarded to the particular plaintiff; (2) defendant'sfinancia condition; and (3) the degree of reprehensibility
of defendant's conduct. Neal, 21 Cal. 3d A 928; Adamsv. Murakami (1991) 54 Cal. 3d 105, 110.

Thejury ingruction given here, BIDI 14.71, accurately and succinctly characterizes Cdifornialaw,
and states in part:

In arriving at any award of punitive damages, you are to consider the following: (1) The

reprehensbility of the conduct of the defendant. (2) The amount of punitive damageswhich will

have a deterrent effect on the defendant in the light of defendant'sfinancial condition. (3) That the
punitive damages, must bear areasonablereation to theinjury, harm, or damage actudly suffered
by the plaintiff.

The U.S. Constitution further requirestrial court examination of allegedly excessive punitive
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verdictsto insure they comply with due process requirements. BMW of North America, Inc. v. Gore
(1990) 517 U.S. 559, 568. Aswith state law, a Californiatrial court must conduct "an independent
examination of therelevant criteria" in assessng compliance with federa due process, Cooper Indus. Inc.
v. Leatherman Tool Group, Inc. (U.S. 2001) 121 S. Ct. 1678, 1685. Federal due process review of
punitive damage awards reaches beyond s mply examining ajury verdict to determinewhether arationa
basisexiststo judtify it. TXO Production Corp. v. Alliance Resources Corp, (1993) 509 U.S. 443, 456
(regjecting The rational basis test). /1

Federal due processrequiresthat a punitive damage award possess "areasonable relationship to
compensatory damages' awarded to a particular plaintiff. BMW, 517 U.S. at 580. Courtsmust test the
reasonableness of that relationship using three non-exclusive guideposts established by the BMW court.
They are: (1) thedegree of reprehensbility of defendant's conduct; (2) the relationship between punitive
and compensatory damages awarded to the particular plaintiff; and (3) the civil and crimind pendtiesthat
could be imposed for comparable misconduct. Id. at 575-85.

A. Reprehensibility of Defendant's Conduct.

The jury plainly, and with substantial evidentiary support, found Philip Morris's conduct
reprehensible. Therecord fully supportsfindingsthat Philip Morrisknew by thelate 1950sand early 1960s
that the nicotinein cigarettesishighly addictive, that substancesin cigarettetar cause lung cancer, and that
no substantial medica or scientific doubt existed on these crucid facts. Nevertheless, motivated primarily
by aprofessed desireto generate wealth, Philip Morris, in concert with other major American tobacco

companies, consistently endeavored through calculated

1 The United States Supreme Court did not rulein Honda Motor Co. v. Oberg (1994) 512
U.S. 415 that arational basistest isthe constitutional standard of review.
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misrepresentationsto create doubtsin the minds of snickers, epecialy addicted smokers such as Richard
Boeken, that cigarettes are neither addictive nor disease-producing, In the language of a key internal
document revedling the plan, Philip Morris and other tobacco companies set out to " create doubt about
the health charge without actually denying it."

Theevidence supportsafinding that in 1954 Philip Morris promised in a public announcement run
in over 400 newspapers nationwide to pursue objective research into the health risks of smoking and to
release the resultsfor the benefit of consumers. But, to the contrary, Philip Morris privately constrained
research to produce results casting doubt oh the alleged risks of smoking and went to extraordinary lengths
to hideits own scientific information showing the company wasfully aware of thetrue hedth dangers. One
revealing memo written to the Company'stop research scientist disclosed apractice of "burying” adverse
internal research results ("[if the study provesnicotineis addictive] wewill want to bury it. Accordingly,
there are only two copies of this memo, the one attached and the original which | have.")

The record adequately demonstrates for purposes of this maotion that Philip Morris publicly and
falsely represented that: no proof existed that smoking causes cancer, knowing the oppositewastrue; that
authorities have reached no agreement on what causes lung cancer, knowing the opposite was true; and
that smoking isnot addictive, knowing the oppositewastrue. While Philip Morris claimsto have been
relying on certain technical definitionsof the languageit used, substantial evidencewaspresented at tria
showing that Philip Morrisintended its publicly and widely disseminated wordsto be understood ina
non-technica sense, communicating afaseimpression that thenicotinein cigarettesisnot infact addictive

and that cigarette tars do not in fact cause cancer.
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Information, widely disseminated by sourcesother than Philip Morris, reveded thetrue hedth risks
of cigarettes. Nevertheless, in light of all the evidence presented, it appears that Philip Morris's
doubt-creating scheme fully succeeded in the case of Mr. Boeken and others addicted to the nicotinein
cigarettes. Nationaly renown expertson smoking and hed th testified that addicts, such asRichard Boeken,
predictably search for reasonsto continuetheir drug consumption, Substantial evidence was presented
demongtrating that Philip Morris seized on the opportunity presented by this predictable addictive behavior
and provided the sought-after, albeit false, reasonsin the form of statements calculated to create false
doubt. This conceited effort to create doubt with misinformation wasinitiated long before the federal
government enacted labeling statutes and was carried out for decades thereafter up through the late 1990s,
coinciding amost exactly with Mr. Boeken's lifetime.

Substantial evidence supportsafinding that Philip Morriswas aware people who do not begin
smokingintheir adolescenceare unlikely to become heavily addicted, life-long smokers. Most peoplewho
are mature enough to understand the risks involved, and who are not aready addicted, do not be-gin
smoking. Substantia evidencefurther supportsafindingthat, withthisinmind, Philip Morrisfocusedits
marketing on children, including the adol escent Richard Boeken in the 1950s, placing advertisng where
children were most likely to see it and crafting ads appealing to youthful passions for feelings of
independence, identity and acceptance.

Aninterna Philip Morrisdocument describesastrategy of targeting minorsto produce"arapidly
increasing pool of teenagersfrom which to replace smokerslost through normal attrition.” Theevidence
supportsafinding that the pool Philip Morrishad in mind included the under-age Richard Boeken, who
became fully addicted to smoking before reaching his 18" birthday. The
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evidencefurther indicatesthat Philip Morris monitored the rel ative market share of itsMarlboro brand -
the brand smoked by Boeken from histeens - to insure it maintained dominance among underage smokers
to whom cigarettes could not be sold legally.

Evidenceindicating anationwide pattern of deceit involving millions of American consumerswas
properly admitted at trial . Proof " of anationwide pattern of tortious conduct” isspecifically admissibleto
show reprehensibility. BMW, 517 U.S. at 576-77 (citing TXO, 509 U.S. at 462 N.Y, rejecting TXO's
objection to theadmission of itsaleged wrongdoing in other parts of the country and stating "[u] nder
well-settled law, . . . factors such as these arc typically considered in assessing punitive damages.") /2

Philip Morrisurgesthe Court to conclude, asamatter of law, thet itsactionswere not reprenensible
inlight of certain cigarette-related Cdiforniaand federd statutes. Citing the Public Health Cigarette Act of
1969, 15 U.S.C. 1331 et seq., Philip Morris argues that Congress has determined "that it is not
reprehensible ... to market and advertise cigarettes with the warning prescribed in that statute.” Philip
Morrisisnot being punished for marketing cigarettes, but rather for engaging in afraudulent business
schemeinitiated long before passage of the Act. The Act |eft open the power of statesto punish defendants
for conduct of the sort proved here. Cipollone v. Liggett Group, Inc. (1992) 505 U.S. 504, 538-40.

California Civil Code §1714.45 (enacted in 1981 and repealed 1998) does not evidence a
legidative determination that conduct of the sort in evidence hereis not reprehensible asamatter of law.

On the contrary, circumstances surrounding repeal of 81714.45 suggest some, if not a

2. PhilipMorrisdid not object at trial to theadmisson of out-of-stateinformation. It did move
inlimineto exclude evidence of aleged wrongdoing occurring in other countries, and that
motion was granted and consistently enforced throughout the trial.
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maority, of Californiaslegidatorsin 1998 were deeply disturbed by revelations flowing from ongoing
investigations of Philip Morris. /3

Exercisng itsindependent judgment, the Court finds the preceding facts, supported by substantid
evidence, truefor the purposes of ng the reasonableness of thejury's punitivedamages award. Philip
Morris's conduct was in fact reprehensible in every sense of the word, both legal and moral.

B. Relationship Between Punitive and Compensatory Damages Awar ded to the

Particular Plaintiff.

Californialaw focuses on the necessity to punish the particular wrongdoer in determining the
amount of alegally appropriate punitive-to-compensatory ratio. See, e.g., Neal, 21 Cal. 3d at 928 & n.13.
While deterring othersis alegitimate function of punitive damages, and BAR 14:71 ingructsjuriesto award
punitive damages "for the sake of example,”" the quantum selected must be assessed in relation to the
defendant and only its wrongdoing. The law expects that in appropriately punishing the particular
wrongdoer, thewrongdoer and otherswill be deterred from engagingin the same or similar conduct. The
law does not, however, authorize punitive damage theories attempting to punish one wrongdoer for the
conduct of othersin order to deter those othersfrom future misconduct. Asindicated by the California
Supreme Court, "the quintessence of punitive damagesisto deter future misconduct by the defendant.”
Adams v. Murakami (1991) 54 Cal. 3d 105, 110. Consequently, BAJl 14.71 specificaly instructs
fact-findersto consider "theamount of punitive damageswhichwill have adeterrent effect onthe defendant

in light of defendant's financial condition.”

3. See, discussion of Legidative intent at p. 23, infra.
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Cdifornialaw focuses on the actual harm suffered by the plaintiff in determining the denominator
of therdationd analysis. Seee.g., Neal, supra, BAJl 14.71 ingtructs fact-findersto consider "theinjury,
harm or damageactudly suffered by theplaintiff' inarriving at areasonabl e punitive-to-compensatory ratio.
/4 Paintiff here urgesthe Court to consider values, outside the evidence, relating to the potential harm
to othersin ng the appropriate punitive damage denominator, The Court, however, must consider
only theratio between punitive damages and injuries suffered by the plaintiff, not other persons. Plaintiff
incorrectly urgesthe Court to characterize the resultant ratio as 3-to- 10, based on unlitigated assumptions
asto how many Californiansmay inthefuture sue Philip Morrisand what their individua recoveriesmight
theoretically be. Such an approach is not authorized by existing case law.

No exact mathematical ratio exists giving courts a bright line in deciding when the
punitive-to-compensatory damages relationship becomes excessive as amatter of law. Indeed, the United
States Supreme Court in BMW warned against any " categorical approach” to ratios, noting that it had
"cong stently rejected the notion that the condtitutional lineismarked by asimple mathematical formula.
..") BMW, 517 U.S. at 582. See als0, Finney v. Lockhart (1950) 35 Cal. 2d 161, 164 ("[T]hereis no
fixed ratio. . .")

Here, thejury settled on figures producing a540-to-| ratio. Such aratioisnot unprecedented. See
e.g., TXO Prod. Corp. v. Alliance Resources Corp. (1993) 509 U.S. 443

4, The Court rgjected a Philip Morris drafted instruction directing the jury toignore al harm
done by defendant to persons other than Mr. Boeken, regardless of where they lived,
BAJI 14.71 precisely coversthe matter in connection with determining an appropriate
punitiveto-compensatory ratio ("the punitive damages must bear areasonablerelationto
theinjury, harm, or damage actudly suffered by the plaintiff') and correctly does not apply
a"plaintiff only" limitation on the question of reprehensibility.
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(upholding a$10 million award with a526-to-1 retio). On the other hand, in apurely economic damages
case, the BMW court cautioned that aratio in the 500-to-1 range should "raise a suspicious judicial
eyebrow." BMW, 517 U.S. at 583 (quoting TXO, 509 U.S. at 481, O'Connor, J., dissenting). In an
intentional fraud case, the United States Supreme Court has deemed aratio of 4-to-1 "close to the
[constitutional] line." Pacific Mutual Life Ins. Co. v. Hadlip (1991) 499 U.S. 1, 23-24.

Paintiff listssastring of casesinwhich Californiacourts have let stand punitive damages awards
subgtantialy exceeding a4-to-1ratio. /5 Philip Morriscorrectly observesthat none of these casesinvolved
compensatory awardsin the range of $5 million, and argues that the amount of the compensatory award,
if high, must, asamatter of law, operate to independently reduce the potentia size of any punitive damage
award, pointing out that no Californiaappel late court in any published opinion hasever upheld aratio of
greater than 3-to-1 when the compensatory award was more than $1 million. Inthe end, thisargument
leads to the unsupportabl e proposition that those who commit the most devastating and reprehensible
wrongs are given caps an their punitive damages exposure which those who commit lesser wrongs do not
receive - aproposition standing the legitimate and necessary role of punitive damageson itshead. While
no reported case with compensatory damages exceeding $ 1 million exceeds aratio of 3-to-1, that does
not meanthat 3-to-1 establishesabright linebeyond which no jury must goin Cdifornia, especialy in cases
where a defendant's conduct is so utterly reprehensible, and has such devastating and widespread

consequences, as here presented.

5. Neal v. FarmersIns. Exchange (1978) 21 Cal. 3d 910 (78-to-1); Finney v Lockhart
(1950) 35 Cal. 2d 161 (2000-to-1); Moore v. American United Life Ins. Co. (1984)
150 Cal. App. 3d 610 (83-to-1); Wetherbee v. United Ins, Co. of America (1971) 18
Cal. App. 3d 266 (190-to-1).
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C. Defendant’'s Financial Condition.

Philip Morris offered no evidence of itsfinancial condition and rested entirely on the state of
plaintiff'sevidence. Plaintiff'sexpert economist, Robert Johnson, testified essentially unrebutted, that Philip
Morris's domestic tobacco company has a value of between $30 and $35 billion. The worth of the
company's domestic operation is not reported separately in the parent company's annua report and must
be broken out using estimationsinvolving income and revenue. Californialaw permitsusing defendant's
wealth, income, or both to estimate financid condition. Little v. Suyvesant Life Ins. Co. (1977) 67 Cd.
App. 3d 45 1; Wetherbee v. United Sates Ins. Co. of America (197 1) 18 Cal. App. 3d 266. A strict
accountant's"assetsvs. liabilities' caculationisnot required, and Philip Morris offered no expert testimony
at trial rebutting the validity of the methodology used by Mr. Johnson.

WhileRaobert Johnson offered evidenceindicating apotentia val ueexceeding $35 billion, ample
evidence, uncontradicted by credible contra evidence, exists on the record to support a finding that
defendant's current worth at thetime of trial was between $30 and $35 billion. Exercising itsindependent
judgment, the Court finds this fact true for the purposes of assessing the reasonableness of the jury's
punitive damages award.

Plaintiff suggests, and the Court agrees, that Californiacasestend to limit punitive damages awards
to sums generadly inarange under 10% of a defendant'stotal worth. See, Goshgarian v. George (1984)
161 Cal. App. 3d 1214, 1228. Aswith punitive-to-compensatory ratios, thisfigureis hot a matter of
mathematical certainty or invariant. See, Villabonav. Springer (1996) 43 Cal. App. 4th 1525,1539-41
(upholding 23.1%); Devlin v. Kearny Mesa AMC/Jeep/Renault. Inc. (1984) 155 Cal. App. 3d 381,
391-92 (upholding 17.5%). The jury's award here is within the percentage

10
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of worth guideline generally allowed by Californialaw.

D. Civil and Criminal PenaltiesThat Could Bel mposed for Compar ableMisconduct.

Finding andogous penaty provisionssanctioning frauds leading to wrongful degthisadifficult, if
not impossible, undertaking. Plaintiff points to the California Unfair Competition Act proscribing "any
unlawful, unfair or fraudulent business actor practice..." Cal. Bus. & Prof. Code §17200. Using the
potential multiples achievable for discrete antitrust violations prescribed by the CaliforniaUnfair Trade
Practices Act, adifferent law, plaintiff attempts an analogy assuming, the sale of each pack of cigarettes
asasingleviolation, leading to staggering potentia fines at $1000 per sdle. Plaintiff also cites Penal Code
provisions purporting to permit fines of $10,000 for each violation, and separate provisionsallowing courts
tofineemployeesindividuadly for their misconduct. Philip Morrisoffersno andogies other thanto criticize
those proposed by plaintiff.

The Court hasnot on its own found any convincing analogouscivil or crimind pendtiesthat could
be imposed for comparable misconduct, and considers this factor relatively neutral in assessing the
reasonableness of the jury's punitive damages award here.

E. Deterrence of Future Conduct.

Citing details of the Master Settlement Agreement with the state Attorneys General and the
company'svery recent, and admittedly belated, public confession that the nicotinein cigarettesis addictive
and that tarsin cigarettes cause lung cancer, Philip Morrisargues punishment isinappropriate here because
thereisno possible future conduct requiring deterrence. Philip Morris had afull opportunity to present the
precisedetail sof the Master Settlement Agreement (MSA) to thejury in mitigation of, or asan argument

against, punitive damages. While that agreement does

11
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prohibit much of the misconduct at issue here, it by no means guarantees that Philip Morriswill now
become the model corporate citizen which it now clamsto be.

Effective deterrence involves more than just prohibiting conduct, and requires changing mindsets.
Philip Morrishas, inthe past, demonstrated awillingnessand ability to achieveitsends by crestive means,
and the Court cannot predict what those means might in the future be for a corporation with enormous
resources profiting from the sale of alifethreatening product. Philip Morriscan, of course, continueto
lawfully sdll its product, but it must do so with amindset far different from that evidenced by its corporate
history to date, Such a sea change may have began to occur at Philip Morris, but, in the exercise of
independent judgment in light of all theevidence at tria, the Court findsthat deterrencein the form of
substantial punitive damagesis both necessary and proper to prevent Philip Morrissreturn to the old
mindset or its crafting of ever-more ingenious ways to generate wealth through tortious means.

F. Potential for Future Punitive Damages Awar ds.

Philip Morris correctly argues that "[t]he likelihood of future damage awards may also be
considered” in assessing the reasonableness of a punitive damages award. Sevensv. Owens-Corning
Fiberglas Corp. (1996) 49 Cd. App. 4th 1645,1661. Given the evidence presented at trid here, and the
fact that Philip Morrisrefused to accept even ascintillaof responghbility for the harmit has doneto Richard
Boeken and other smilarly situated consumers of its products, the Court does not doubt that Philip Morris
will continuetoincur large punitive damagesawardsin Cdiforniaand e sewhere. Given thelaw that aparty
isfully liable for injuries to another when that party's tortious misconduct constitutes a substantial
contributing factor to theinjury suffer ed, it appearshighly likely that futurejurieswill continueto hold Philip

Morrisliable for large compensatory awards, even

12
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when they believethe plaintiff's conduct (choiceto smoke) aso congtitutes asubstantia factor contributing
totheinjuries. Inthissetting, when Philip Morrisrefusesto accept any responsbility, mora or otherwise,

itiseasy to see how juries Will predictably find the company deserving of substantial punishment.

If Philip Morris continuesto make the argument, attempted with thisjury, that even thoughits
highest executives may havelied to the American public about therisks of cigarettes, it bears absolutely
no moral or legal responsibility for the deaths of people who consumed its Products, because every
consumer should have known from the outset thet the executives were not truthful, then, in this Court's view
based on the evidence examined through weeks of trid, Philip Morrisisentirely correct that it will continue
to incur substantial future compensatory and punitive damage awards by other juries.

This Court takesinto consderation the potentid for future damage awardsin its ultimate decison
here, but with the caveat that it cannot speculate at the amounts or number of such awards and cannot rely
on such predictionsin reaching afinal punitive damage result.

After balancing dl therelevant consderations, the Court findsthat the jury’s punitive damage award
waslegdly excessive becauseit produced an excessive punitive-to-compensatory ratio. While the Court
cannot know with certainty what ratio isexactly correct, it findsthat aratio of gpproximately 20-to-1is
-appropriatein thisparticular circumstance. No party disputes the rationality of the jury's compensatory
award of $5,539,127, and the Court, exercising its

6. Inthe present case, Philip Morrisel ected not to bifurcate the punitive damages portion of
the case. That choice, which it fredy made, while not giving thejury afeared "two bites at
the apple,” deprived the company of the traditional opportunity to acknowledge
respongbility after liability had been determined but before the jury had assessed punitive
damages.

13
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independent, judgment determines from all the evidence that a punitive award of $100 millionisa
reasonable sum to be awarded against Philip Morrisin these circumstances.
2. Plaintiffs Causes of Action.

A. Scope of Preemption.

Theonly daimstowhich preemption gppliesinvolve post-1969 falures to warn through advertising
and promotiona activities. The Court specifically instructed the jury not to consider such clamsfor any
conduct occurring after July 1, 1969, the effective date of the Federal Cigarette Labeling Act (FCLAA)
15 U.S.C. 881331, et seq. The FCLAA does not preempt any claims submitted to the jury here.

The United States Supreme Court in Cipollone v. Liggett Group, Inc. (1992) 505 U.S. 504
expressly rg ected theimplied preemption theory which defendant advanced from the outset of this; case.
This Court denied motionsin limine on the preemption assertions now advanced, and the Court again
denies them for the reasons stated in its written in limine decision.

Specificaly, Cipollone does not bar post-1969 claimsthat Philip Morris committed affirmative
fraud by making knowingly false statements, whether in advertisements, promotions, or el sawhere, The
Court in Cipollone held that the FCLAA preempts post-1969 failure to warn claims: (1) that a
manufacturer should haveincuded additiond, or more clearly Sated, warnings, (2) thet cigarette advertisng
and promotionswhich, though not fal se, neutraized federaly mandated warning labels, or (3) that cigarette
advertisementsor promotions conceal ed materia facts, Cipollone, 505 U.S. at 524, 527-28. Clamssuch
astried here, including affirmative fraud, are not preempted - aresult not altered by the United States
Supreme Court's recent derision in Lorillard Tobacco Co. v. Reilly (2001) 121 S. Ct, 2404.

14
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All the evidence admitted at trial wasrelevant to non-preempted claims. Defendant has not cited
one instance in which objected-to but admitted evidence related only to a preempted claim.

B. Reliance.

Plaintiff tried this case on atheory of indirect reliance, One who makes fa se representations need
not have aparticular victim in mind. Mirkin v. Wasserman (1993) 5 Cal. 4th 1082, 1092. Fraudulent
advertising, as an example, is actionable on a theory of indirect reliance. See e.g., Committee on
Children's Television, Inc. v. General Foods (1983) 35 Cal. 3d 197.

Plaintiff did not need to prove that he remembered actualy seeing or hearing Philip Morrissfase
gatements. Reliance may beinferred here from the conduct and beliefs of Mr. Boeken consstent with his
relianceon PhilipMorrissfa se, doubt-creating stlatements, including those made by othersactingin concert
with PhilipMorris, theexact content of which Boeken cannot now recall. Asthe Cdlifornia Supreme Court
stated in Vasquez v. Superior Court (1971) 4 Cal. 3d 800, 814, reliance "may be inferred from the
circumstances," which may provide"much stronger and more satisfactory evidence' of reliancethan "direct
testimony to the sameeffect.” An"inference of reliance arises’ when the plaintiffs actions, as here, were
"congstent with reliance on the representation.” Occidental Land, Inc. v, Superior Court (1976) 18 Cal.
3d 355, 363. Thisresult isnot incons stent with Mirkin becausereianceisnot presumed but rather inferred
from circumgtantial evidence, inthesameway factsareinferred circumstantialy in other cases. Thefact of
reliance may be inferred circumstantially from the widespread nature, and false content, of the
representations and Mr. Boeken's behavior and beliefs consistent with them.

The cumulativeimpact of mass disseminated misrepresentationsin cases such as here presented

permits a circumstantial inference (as distinguished from a presumption) of reliance.

15
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Children's Television., 35 Cal. 3d at 218-19 (where an inference of reliance was permitted from false
statementsregarding sugared cered seven though the children involved could not recall the specificfalse
satements). Whilethe California Supreme Court in Mirkin distinguished Vasquez and Occidental Land,
it did not regject the traditional availability of inferred reliance. Moreover, Mirkin did not render Children's
Advertising inapposite. Mirkin disallowed aclaim by plaintiffswho saidthey had generdly relied onthe
integrity of the stock market but, unlike Boeken, did not hear any misrepresentations, either directly or
indirectly, to justify that reliance.

While Philip Morrismay be correct that fraud claimsin California cannot rest solely on visual
images, Manedly v. General Motors Corp. (9th Cir. 1977) 108 F.3d 1176, 1181, Boeken's claims rest
on misnformation which Philip Morriss own documents, and the documents of those acting in concert with
PhilipMorris, say waswidely arid purposefully communicated over aperiod of decadesto consumersand
the public at large to the effect, among other things, that, in Richard Boeken's words, "tobacco is not
harmful" and "there is no good proof or scientific fact that it causes cancer . . .”

The record contains adequate evidence from which acircumstantial inference can reasonably be
drawnthat Mr. Boeken relied on Philip Morriss misrepresentations forming the basis of thefraud claims
here. The Court, exercisingitsindependent judgment, findsit truefor the purposes of deciding thismation.

C. Evidence of Felony Convictions.

The Court exercised itsdiscretion to exclude Mr. Boeken'sfelony convictions under Evidence
Code 8352 on groundsthat their prejudicid effect outweighed their probative vadue. Plaintiff'scancer isnot

related to any prior convictions. He did not serve time for any conviction.

16
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The convictions were remote in time, with the most recent occurring 14 years ago.

While Mr. Boeken's credibility was in issue, the Court believed that a probability of undue
prejudice existed and that alimiting instruction would most likely not have cured it. The Court, inits
discretion, decided against taking the risk in view of the remoteness of the convictions.

D. Strict Products Liability and Negligence.

Paintiff's expertstetified that there were reasonable dternative cigarette designs that would have
been safer and that would have reduced the risks. The products liability instructions given repeatedly
referred to risks and benefitsinherent in thedesign itself, as distinguished from the product itself. Itis
aufficient for plaintiff to demongrate the existence of asafer cigarette design or that the risk of harm could
have been reduced. Restatement of Law Third, Torts: Products Liability 82. Thejury assessed the experts
credibility and their testimony wasnot so far out of reasonable boundsthat this Court should, in exercising
its independent judgment, disturb the verdict by granting Philip Morrisanew trial.

E. Excusing Juror No. 5.

The Court findsthat it properly excused Juror No. 5 for the reasons stated in its Statement of
Decision prepared and sealed concurrently with the action taken during trial.

F. Passion and Prejudice.

Philip Morrisseeksto set asidethe entire verdict on groundsthat plaintiff'scounsel engagedin
misconduct so pervasivethat it prejudiced thejury to adegree such that defendant could not receive afair
tria. Thistrial washard and fairly fought by counsel on both sides, with the partieswell-represented at
every turn by exemplary lawyerswho cons stently adhered the highest standards of courtroom conduct and

civility. On rare occasion, counsel on both sides made statementsin front
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of thejury warranting objectionsthat were made and sustained. The jury understood they wereto disregard
statements of counsel to which objections were sustained.

Redationsof counsd with the jury and Court were such that neither Sde exhibited, or communicated
privately to the Court, any fear of risng to make meritorious objections. Counsd were well aware that the
Court would listen in chambersto any reasonable complaintsthey might have concerning the conduct of
opposing counsel.

If, as Philip Morrisnow assertsfor the purposes of thismotion, plaintiff's counsel engagedina
sustained pattern of misconduct so egregiousthat it threatened to deprive defendant of afair trid, Philip
Morriscould have, and should have, raised theissue during trid outsidethe presenceof thejury. The Court
wasready and willing to sustain objectionsto particular questions, statements, or argumentsof counsd, and
did so whenever an gppropriate objection was stated. When such obj ectionswere sustained, asthey were
on occasion, counsel on both sides immediately and courteously rephrased or abandoned the point.

Inthese circumstances, failureto object constitutesawaiver by highly competent and effective
counsd of the grounds now asserted for anew trial. None of the cited instances of aleged misconduct by
plaintiff's counsel were so egregious standing alone or together that they could not have been cured by an
appropriate limiting instruction which the Court would have given if properly requested.

The second portion of defendant'smotion for anew trial relating to matters other than punitive

damagesisdenied in its entirety.
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[1.
JUDGMENT NOTWITHSTANDING THE VERDICT

Philip Morrismovesfor judgment notwithstanding the verdict on groundswhich, in many ways,
overlapthosesated initsmotionfor anew trid. Herethetria court must not reweigh the evidence or judge
the credibility of witnesses. A judgment notwithstanding the verdict may be granted only if it gppearsfrom
all the evidence, viewed in the light most favorable to the party securing the verdict, that thereis no
substantial evidence to support the verdict. If thereisany substantia evidence, or reasonable inferences
to be drawn therefrom, in support of the verdict, the motion must be denied. Hansen v. Sunnyside
Products, Inc. (1997) 55 Cal. App 4th 1497, 1510.

A. Misrepresentation.

Philip Morrisurgesthe Court to enter judgment notwithstanding the verdict on groundsthat plaintiff
failed to prove that Mr. Boeken ever saw or heard any actionable misrepresentation. As discussed
previoudy, Boeken may prove hiscase based on atheory inindirect and inferred reliance. Richard Boeken
testified that in the 1960s he recelved misinformation of the nature shown to have been disseminated by
Philip Morris, in concert with other members of the tobacco industry and their agents, to the effect that, in
Mr. Boeken'swords, "tobacco isnot harmful” and that "there is no good proof or scientific fact that it
causes cancer . . ." Boeken further recalled that in the 1970s he had an understanding that the tobacco
industry, including Philip Morris, "disagreed that their product washarmful.”" Boeken testified, and thejury
must have believed, that he trusted and relied on what he heard.

Under the evidence presented, atrier of fact could reasonably infer circumstantially that Philip

Morris and those acting in concert with it (including public relations entities formed in the
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early 1950sto disseminate mideading information on behaf of Philip Morrisand others) werethe ultimate
sources of the misinformation relied on by Mr. Boeken. The fact that Mr. Boeken, after 35 years of
addiction and given his present state of hedth, could not identify specific sourcesof misgnformationis neither
unexpected nor fatal to hiscase. Hisbehavior over theyearsand present memory are consistent with him
having relied onthe Philip Morris-sponsored strategy to create fal se doubt in the minds of people such as
Mr. Boeken. The evidenceis sufficient to support afinding by the jury that Mr. Boeken'srecollections are
about what one would expect to hear from atruthful, life-long, addicted smoker who began consuming
cigarettesin the 1950s.

Thereissufficient evidence on the record to support findingsthat during therelevant time period
Mr. Boeken read or heard actionable misrepresentations made by Philip Morris, and those acting in concert
with it, concerning addiction and disease, and that Boeken in fact relied on them to his unwarranted
detriment.

B. Concealment.

Therecord contains substantial evidencethat prior to enactment of the FCLAA, Philip Morris
possessed research showing that smoking isin fact addicting and cancer-causing, and that Philip Morris
actively conceal ed that information fromitscustomersand the public at large. Thereisalso substantia
evidence that Philip Morris actively engaged in premeditated half-truths calculated to convey the
misimpression that genuine questions existed, prior to passage of the FCLAA, asto whether cigarettes
were in fact addictive or cancer-causing.

Casescited by Philip Morrisdo not require the Court to find, asamatter of law, that the health
risks of cigarettes had become matters of such common knowledge before passage of the FCLAA that a

judgment must be entered for defendant notwithstanding the verdict. Common
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knowledgeis, in thisinstance, aquestion of fact - one which cuts both waysfor Philip Morrisand Mr.
Boeken. On the one hand, common knowledgein theform of doubt-producing misinformation, supplied
by Philip Morrisand those in concert with it, iswhat Richard Boeken clamsherelied onto his detriment.
Onthe other hand, common knowledgein theform of accurate information, primarily supplied by persons
and entities other than Philip Morrisand those acting in concert with it, iswhat Philip Morrisreliesonto
exonerate itself from liability to Richard Boeken. The record contains days of testimony and many
documents pointing in different directions on this central question, and the jury's assessment prevails
because it is supported by substantial evidence whichever way the facts are found.

C. Products Liability.

Philip Morrisassertsthat "the common knowledge described above al so disposes of plaintiff's
product liability claims" under "the consumer expectationstest.” That test focuses on the extent of danger
contemplated by the ordinary consumer possessed of "ordinary knowledge common to the community.”
Barker v. Lull Eng'g Co. (1978) 20 Cal. 3d 413, 425. The Court is not persuaded that Philip Morris
merits anew trial on thisissue for the reasons stated in the preceding paragraph.

Philip Morris further asserts that the risk/benefits test of products liability does not apply to
cigarettes because that test only appliesto casesinvolving avoidable dangers. Barker, 20 Cal. 3d at 430,
Philip Morrisviewstherisksassociated with cigarettesin black and white, al-or-nothing, terms, rather than
asamatter of variablerisk, as seen by plaintiff. Ultimately, plaintiff'sisthe legally correct view. It is
sufficient for plaintiff to show that the risk of harm could have been reduced by a known design.

Restatement of Law Third, Torts: Products Liability 82. Plaintiff's
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expertstedtified that there were reasonabl e dternative cigarette designsthat would have been safer and that
would have reduced the risks.

There is sufficient evidence on the record to support the jury's products liability verdict.

D. Statutory Immunity.

Section 1714.45 of the Civil Code, enacted in 1988, immunized manufacturersfrom liability for
inherently unsafe productsin certain circumstances where ordinary consumers know the products are
unsafe and, nevertheless, choose to consume them, As originaly passed, the statute expressly listed
tobacco asan immunized product. Ten years|ater the Legidature changed its mind, amended §1714.45,
and removed statutory immunity for tobacco. Philip Morris, however, contends, among other things, that
the statute till immunizes tobacco productsfrom liability for conduct occurring beforethe January 1, 1998
effective date of the amendment becauise theamendment isnot retroactive. Plaintiff contends, among other
things, that the 1998 amendment was intended to have retroactive effect and, in any event, the question of
retroactivity does not arise when, as here, alatent diseaseisfirst diagnosed after the amendment takes
effect.

Philip Morrisvigoroudy and correctly pointsout that courtsdo not lightly give retroactive effect
to statutes creating civil liability or removing immunitiesthat protect againgt liability that would otherwise
exig, Thequestionis properly within the province of the Legidature, and courtsinsure that it remainsthere
by requiring aclear indication of retroactive intent before giving astatuteretroactive effect. Evangelatos
v. Superior Court (1988) 44 Cal.3d 1188, 1207.

The 1998 amendment to Civil Code §1714.45 does not expresdy use the term "retroactive,” but
that isnot the end of theinquiry. This Court must read the amendment, and dl itsprovisions, asawhole,

giving effect to all material statutory terms, if possible, and avoiding any construction
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rendering key provisions meaningless, Skeketeev. Lintz, Williams & Rothberg (1985) 38 Cal. 3d 46,
51-52.

Theamendment began as Senate Bill 67 introduced by Senator Quentin Kopp. Thelegidativefacts
underlying the Bill were summarized inaComment to the Senate Judiciary Committeeandysisdated April
8, 1997:

According to the author's office . . . 'Evidence has now become available showing tobacco

companies may have deliberately manipulated the level of nicotine, a powerfully addictive

substance, in tobacco products so as to create and sustain addiction in smokers. In addition,
evidence shows the tobacco companies have systemically suppressed and conceal ed material
information and waged an aggressive campaign of disinformation about the heal th consequences

of tobacco use. /7

Theselegidativefacts prompted the Legid ature to eliminate theimmunity originally provided
tobacco products by Civil Code §1714.45. A concern arose in the amending process that courts might not
apply thelegidation retroactively. On April 8, 1997, a Senate Judiciary Committee Comment pointed out:

Some concern has been expressed that SB 67 would apply only to causes of action arising on or

after January 1, 1998, assuming it is enacted this year. In the absence of specific languagein the

legislation specifying the retroactive application, a

7. Authors statements evidence Legidativeintent. "A legidator's statement is entitled to
consderation. .. whenitisareiteration of legidative discussion and eventsleading to
adoption of proposed amendmentsrather than merely an expression of personal opinion,
California Teachers Assn. v. San Diego Community College Digtrict (1981) 28 Cal.3d
692, 700.
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measure will operate prospectively only upon its enactment.

One week later, almost certainly in response to these expressed concerns, the Senate added
subdivison (d) [now ()] to "darify” the Legidaturésintent by stating that clamswhich "were or are brought
shall bedetermined on their merits, without imposition of any claim of statutory bar or categorical defense.”
Thislanguage, coupled with the underlying legidative facts and circumstances prompting it, suggestsa
legislative determination that tobacco products should never have been immunized in the first instance.

Civil Code 81714.45(d) expresdy providesthat the satute, asamended, "shal apply to dl product
liability actions pending on, or commenced after, January 1, 1998." That means that an the day the,
amendment became effective, described cases, including Mr. Boeken's, must be decided on their merits
without the statutory bar of former 81714.45 or the categorical defense it had embodied. Sections
1714.45(d) and (f) operate in tandem, and can only achieve their intended purpose in the case of
tobacco-related latent injuries by giving them retroactive effect.

The 1998 amendment isrepletewith past tenselanguage. Asan example, the Legidatureexpresdy
removed the statutory bar for "Cdiforniasmokers. . . who have suffered or incurred injuries.” Civil Code
81714.45(f). Itisdifficult to understand how the Legidature could have used the term "have suffered or
incurred” to describe only smokerswho might in thefuture suffer injuriesfrom conduct occurring solely after
January 1, 1998. If the L egidature had intended for the amendment to reach only peoplewho start smoking
after January 1, 1998, it would not have used past tense in describing the timing of theinjuriesinvolved,
If thelegidativefactsin view aretrue (i.e., "the tobacco companies have systemically suppressed and

concealed material information and
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waged an aggressive campaign of disinformation about the health consequences of tobacco use” /8), then
failing to provide retroactivity would have prevented suits by present and past smokers whom the
Legidaturesaw aspotentiad victimsof the same conduct that prompted the L egidatureto amend Civil Code
§1714.45. Limiting the amendment to prospective application would, in effect, require the Court to
concludethe L egidature choseto avoid deding with the very legidative factswhich it plainly had in mind.

Philip Morris contendsthe L egid ature could not retroactively remove 81714.45's satutory bar and
categorical defense, even if it wanted to, because the statute created immutabl e vested rights. But the
immunity codified by Civil Code 81714.45 isnot constitutionally immutable, and can belegidatively
abrogatedif thetate'sinterests outwel gh countervailing public relianceinterests. In determining whether
aretroactive Satute contravenes due process, courts consder thesgnificance of the date interest involved,
theimportance of retroactive application to effectuation of that interest, the extent of reliance on theformer
law, thelegitimacy of that reliance, the extent of actionstaken based on that reliance, and the extent to
which retroactive application of the new law would disrupt those actions. In re Marriage of Bouquet
(1976) 16 Cal.3d 583, 592.

The Sateinterests supporting the 1998 amendments, protecting past and future Cdiforniatobacco
product consumers, are undeniably compelling. Thereis. no evidence Philip Morristook any actionin
reliance on 81714.45 other than presumably pleading it asabar to smokers' lawsuits; no evidence that
81714.45 sgnificantly atered Philip Morris methods of doing business or caused the company to conduct

business differently in California, as contrasted with its business practices

8. Interestingly, thejury must have found theselegidativefactstrue, making them judicid facts
aswell.
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in other states where it did not have the protection of §1714.45; and no evidence that retroactive
application of theamendment would disrupt any business practices adopted by Philip Morrisin reliance
on 81714.45. The Court must conclude, therefore, that retroactive application of theamendment doesnot
offend due process here.

Plaintiff essentially characterizes retroactivity as ared herring because Mr. Boeken was first
diagnosed with lung cancer after the 1998 amendment became effective. The California Supreme Court
grappled with asmilar assertion in Buttramv. Owens-Corning Fiberglas Corp. (1997) 16 Cd.4th 520,
534-35 inthe context of Proposition 51 and stated that: " (In suits] for persond injuriesarising from alatent
disease. . . applying the law in effect when plaintiff isfirst diagnosed with the disease, or when the
symptoms of the disease first become manifest, will not work aretroactive application of [astatute].” In
alater decision the California Supreme Court added (in adifferent context): "[T]he critical question for
determining retroactivity usudly iswhether the last act or event necessary to trigger gpplication of the Satute
occurred before or after the statute'seffective date.” Peoplev. Grant (1999) 20 Cal.4th 150,157. While
the Buttram court carefully limited its decisionto address Proposition 51 concerns, its core rationae rested
onacompelling need to givefull effect to thetort reform measures adopted in Proposition 51 inlight of the
long-term latency involved with asbestos-related disease. That same policy requirement ariseshere. Itis
not necessary, however, to gpply Buttramin the manner urged by plaintiff, because this Court finds the
Legidature intended 81714.45 to apply retroactively.

E. Punitive Damages.

Philip Morris contends that even if the evidence supportsfindings of fraud under a preponderance

standard, it does not support such findings under the required clear and convincing
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test. The Court findsthat the evidenceintherecord, and highlighted in the discussion of defendant'smotion
for anew trid ontheissueof punitive damages, issufficient to support apunitive damages verdict rendered
by clear and convincing evidence.
V.
ORDERS
Defendant's Motion for aNew Tria isdenied, with the exception that Philip MorrissMotion for
aNew Tria isgranted on grounds of excessive punitive damages, subject, however, to the condition that
themotionisdenied if plaintiff consentsto areduction of punitive damagesto the sum of $100 million and
filesawritten consent to thereduction by August 24, 2001. If plaintiff doesnot accept thisremission, anew
trial is granted solely on the issue of punitive damages.

Defendant's Motion for Judgment Notwithstanding the Verdict isdenied in its entirety.

DATED: August 9, 2001 -[signed]-
CHARLESW. McCOY, JR.
Judge of the Superior Court
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